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essentials  of 
ADOPTION  LAW 


Objectives  in  Adoption  Law 


To  Protect  the  CHILD— 

from  unnecessary  separation  from  parents  who  might  give  him  a 
t  good  home  and  loving  care  if  sufficient  help  and  guidance  were 
available  to  them;  from  adoption  by  persons  unfit  to  have  responsi- 
bility for  rearing  a  child;  and — 

from  interference  after  he  has  been  happily  established  in  his 
adoptive  home,  by  his  natural  parents,  who  may  have  some 
legal  claim  because  of  defects  in  the  adoption  procedure. 


To  Protect  the  NATURAL  PARENTS— 

from  hurried  decisions  to  give  up  a  child,  made  under  strain  and 
anxiety. 


To  Protect  the  ADOPTING  PARENTS— 

from  taking  responsibility  for  children  about  whose  heredity  or 
capacity  for  physical  or  mental  development  they  know  nothing; 

from  later  disturbance  of  their  relationship  to  the  child  by  natural 
parents  whose  legal  rights  had  not  been  given  full  consideration. 


and  PROCEDURE 


Principles  of  Adoption 


To  protect  the  child,  the  natural  parents,  and  the  adopting  parents  in 
the  adoption  process  the  following  principles  should  be  observed: 

1.  The  termination  of  parental  rights  is  as  important  as  the  estab- 
lishment of  new  parental  ties  by  adoption  and  should  be  as 
securely  safeguarded. 

2.  Placement  for  adoption  should  be  made  only  by  an  agency 
authorized  1  to  make  such  placements  by  the  State  department 
of  public  welfare. 

3.  Adoption  proceedings  should  be  in  a  court  of  record  having  juris- 
diction over  children's  cases,  in  the  home  State  of  the  petitioners 
for  adoption,  and  preferably  in  the  local  community  in  which 
they  live  and  are  known  and  where  the  child  is  properly  before 
the  court. 

4.  In  every  proposed  adoption  of  a  child  the  court  should  have  the 
benefit  of  a  social  study  and  a  recommendation  made  by  the 
State  department  of  public  welfare,  or  by  a  local  department  of 


1  "Authorized  agency"  as  used  in  this  publication  is  denned  as  an  agency  which  has  been 
licensed,  certified,  or  approved  by  the  State  department  of  public  welfare  to  place  children 
for  adoption. 


public   welfare  or  other   public  or   private  child-placing    agency 
designated  by  the  State  welfare  department. 

5.  Consent  to  adoption  should  be  obtained  from  the  natural  parents, 
or,  if  their  parental  rights  have  been  legally  relinquished  or  termi- 
nated, from  a  person  or  agency  having  legal  responsibility  for 
the  child  and  the  right  to  consent  to  adoption. 

6.  Court  hearings  should  be  closed  to  the  public  and  the  records, 
because  of  their  confidential  nature,  should  be  protected. 

7.  A  period  of  residence  in  the  adoptive  home,  preferably  for  1  year, 
should  be  required  before  the  hearing  on  the  petition,  so  that  the 
suitability  of  the  proposed  adoption  may  be  determined. 

8.  In  the  event  a  final  decree  is  not  entered,  provision  should  be 
made  for  the  removal  of  a  child  from  a  home  found  to  be  unsuit- 
able and  for  his  care  and  guardianship  after  his  removal. 

9.  Safeguards  should  be  provided  in  related  laws,  such  as  those 
affecting  relinquishment  of  parental  rights,  regulation  of  child- 
placing  services,  and  determination  of  guardianship  and  custody 
of  children,  to  assure  the  welfare  of  the  child  in  all  such  matters 
as  well  as  in  the  adoption  proceedings  and  to  define  the  rights  and 
the  obligations  of  parents. 


Legal  and  Social  Aspects  of 
Adoption 


Adoption  is  the  method  provided  by  law  of  assuring  to  children,2  who 
for  some  reason  cannot  be  cared  for  by  their  natural  parents,  the  security 
of  a  home  in  which  they  may  be  brought  up  under  the  same  mutual  rights 
and  obligations  as  those  existing  between  children  and  their  natural 
parents.  Adoption  establishes  the  legal  relationship  of  parent  and  child 
between  persons  who  are  not  so  related. 

An  adoption  law  should  promote  the  best  interests  of  the  child  and 
should  safeguard  the  rights  of  his  natural  and  his  adoptive  parents. 
Effective  adoption  procedure  will  reduce  to  a  minimum  the  hazards  that 
now  surround  adoption  in  many  places  and  should  also  bring  about  a 
wider  use  of  the  legal  safeguards  to  which  children  without  families  of 
their  own  are  entitled.  The  importance  of  legal  adoption  was  illus- 
trated by  the  experience  during  World  War  II  of  many  young  men  in 
the  military  services  who  found  that  they  did  not  have  a  defined  legal 
status  in  the  families  by  whom  they  had  been  brought  up. 

The  unfortunate  results  of  inadequate  laws  and  of  lack  of  essential 
adoption  procedures  have  been  presented  forcefully  in  reports  on  studies 
of  adoptions  made  in  various  parts  of  the  country.  Infants  of  unmarried 
mothers  are  especially  in  danger  of  being  exploited  by  commercial  organ- 
izations and  by  individuals  who  do  not  realize  the  harm  indiscriminate 
placement  can  do  or  who  profit  financially  from  the  adoption  transaction. 
Various  studies  have  shown  that  approximately  one-half  of  all  adoptions 
concern  children  born  out  of  wedlock.3  In  many  instances  the  child  has 
been  removed  from  the  custody  of  the  mother  very  soon  after  birth  and 
in  some  cases  the  mother  has  relinquished  her  rights  even  before  the  birth 
of  the  child.  Proper  medical  care  for  the  unmarried  mother  adequate 
casework  service,  boarding-home  care  of  the  baby  or  of  the  mother  and 
baby  together,  and  safeguarding  of  the  legal  and  social  rights  of  the 
mother  will  protect  her.     These  services  will  also  eliminate  many  of  the 


2  This  discussion  is  limited  to  adoption  law  as  related  to  minors.  Adoption  of  adults 
should  be  provided  for  in  the  laws,  but  separately,  inasmuch  as  the  safeguards  necessary 
for  minors  are  not  necessary  for  adults. 

3  A  Children's  Bureau  study  of  adoption  petitions  filed  during  1944  in  15  States  for  which 
complete  data  were  reported  showed  that  58  percent  of  the  petitions  filed  were  for  children 
born  out  of  wedlock. 


evils  that  have  been  associated  with  adoptions  sponsored  by  persons  or 
agencies  not  equipped  to  give  the  services  needed  by  these  mothers  and 
their  infants. 

Court  decisions  invalidating  adoptions  because  certain  provisions  of 
the  State  law  have  not  been  complied  with  point  to  the  need  for  great 
care  in  framing  an  adoption  law  and  in  defining  the  procedures.  During 
the  past  few  years  considerable  progress  has  been  made  toward  bringing 
adoption  laws  into  harmony  with  recognized  principles  of  child  protec- 
tion. In  adoption  legislation  a  trend  toward  recognizing  legal  and  social 
concern  for  the  welfare  of  the  child  as  interrelated  aspects  of  the  adoption 
process  has  been  developing  rapidly.  Emphasis  upon  legal  and  social 
protections  that  will  prevent  invasion  of  the  rights  of  parents  and  children 
is  found  in  provisions  of  recent  adoption  laws  relating  to  "consent  to 
adoption."  There  is  also  increasing  awareness  of  the  need  for  legis- 
lation closely  related  to  the  adoption  statute  that  will  require  court 
sanction  of  voluntary  relinquishment  or  surrender  of  parental  rights. 

A  child  who  must  be  provided  for  by  others  than  his  own  parents 
should  be  assured  of  a  home  that  will  offer  full  opportunities  for  sound 
physical,  mental,  spiritual,  and  emotional  development.  To  this  end 
adoption  laws  provide  for  a  social  study  of  the  prospective  adoption 
home  and  for  a  period  of  residence  of  the  child  in  the  home  under  the 
supervision  of  an  agency  qualified  to  place  children,  in  order  to  make 
sure  that  the  home  is  suited  to  the  child  and  the  child  to  the  home. 

The  State  welfare  department,  which  has  general  responsibilities  with 
respect  to  the  protection  of  children,  has  specific  responsibility  for  safe- 
guarding the  interests  of  children  in  adoption  situations.  The  inter- 
related functions  of  legal  and  social  protection  are  recognized  in  those 
adoption  laws  that  require  that  the  State  welfare  department  shall  assist 
the  court  by  making  available  to  it  information  about  the  child's  person- 
ality and  background  and  the  proposed  adoption  home.  This  responsi- 
bility may  be  exercised  in  several  ways.  It  may  be  shared  by  delegating 
part  of  its  duties  in  adoption  work  to  local  public  welfare  departments 
or  other  public  or  private  agencies  designated  to  do  this  work.  One  of 
the  prerequisites  of  designation  would  be  that  the  agency  have  qualified 
staff.  The  degree  of  delegation  of  duties  will  vary  within  a  State  and 
also  between  States.  It  may  involve  implementing  standards  and 
developing  sources  of  supplementary  help  when  these  are  not  available. 
The  State  welfare  department  may  need  to  provide  services  when  no 
agency  is  available  for  designation. 

Xo  law  relating  to  the  welfare  of  children  stands  by  itself.  The 
principles  and  the  standards  essential  for  full  protection  of  children  must 
be  the  foundation  of  the  whole  network  of  statutory  and  administrative 
provisions  benefiting  children.  This  interdependence  is  illustrated  force- 
fully by  adoption  law,  which,  although  dealing  with  a  specific  area  of 
protective  legislation  itself,  depends  upon  many  other  legal  provisions 


and  administrative  practices  for  its  effectiveness  as  an  instrument  to 
safeguard  children. 

The  provisions  of  a  proposed  adoption  law  should  be  studied  carefully 
in  relation  to  other  laws  that  may  have  a  bearing  upon  adoption.  Of 
primary  importance  are  the  statutes  pertaining  to  transfer  of  parental 
rights  and  responsibilities,  legal  guardianship,  regulation  of  child-placing 
activities,  licensing  of  foster  homes,  and  inheritance.  To  afford  real 
safeguards  to  the  children  for  whose  protection  the  adoption  law  is  de- 
signed, the  steps  necessary  to  bring  related  laws  into  conformity  with 
sound  child-welfare  practice  should  be  taken. 

Organizations  and  individuals  concerned  about  adoption  laws  must  be 
concerned  also  about  the  need  for  providing  whatever  services  are  neces- 
sary to  make  the  legal  and  social  safeguards  effective.  Responsibilities 
placed  upon  State  departments  of  public  welfare  will  accomplish  little 
for  the  protection  of  children  unless  funds  are  provided  for  the  employ- 
ment of  the  skilled  staff  necessary.  Adequate  financing  of  public  and 
private  agencies  providing  services  for  unmarried  mothers  and  their 
children  is  essential.  An  adoption  law  cannot  be  fully  effective  for  the 
protection  of  children  unless  the  provisions  necessary  for  placement  in 
foster-family  homes  and  other  forms  of  child-welfare  service  are  available 
to  all  communities. 

Termination  of  Parental  Rights  and  Obligations 

Termination  of  parental  rights  is  as  important  as  an  adoption  and 
merits  as  much  consideration.  The  purpose  and  nature  of  adoption 
require  that  parental  rights  and  obligations  of  the  natural  parents  be 
terminated  before  adoption  can  take  place.  No  petition  for  adoption 
should  be  approved  by  a  court  for  filing  (see  "Petition  for  Adoption," 
p.  13)  if  consent  of  the  living  parent  or  parents  is  not  attached,  unless 
evidence  is  presented  that  the  rights  of  such  parent  or  parents  have  been 
legally  terminated.  Much  confusion  exists  under  present  laws,  how- 
ever, as  to  the  acts  that  constitute  a  severance  of  these  rights. 

Termination  of  parental  rights  may  be  accomplished  through  action 
by  a  court  having  jurisdiction  over  children's  cases  in  behalf  of  a  child 
who  for  some  valid  reason  must  be  removed  from  the  custody  and  legal 
control  of  his  parents  and  committed  to  the  care  of  some  person  or  agency. 
If  termination  of  the  parents'  rights  over  the  child  appears  to  be  in  the 
best  interests  of  the  child,  this  action  should  be  taken  before  placement 
for  adoption. 

Parental  rights  may  also  be  severed  by  voluntary  action  on  the  part  of 
the  parents.  Various  forms  of  voluntary  relinquishment  of  parental 
rights  and  responsibilities  are  permitted  in  the  different  States.  Con- 
sideration of  the  legal  and  social  aspects  of  these  forms  of  voluntary 
relinquishment  is  of  the  utmost  importance  in  relation  to  the  adoption  law. 


Procedures  regulating  this  action  should  be  covered  in  laws  separate 
from  the  adoption  act.  No  transfer  of  parental  rights  in  a  child  should 
be  valid  and  binding  without  judicial  sanction.  Such  transfer  of  parental 
rights  should  be  approached  from  the  point  of  view  of  the  social  as  well 
as  the  legal  interests  of  the  child.  It  is  important  that  in  this  action  the 
court  have  available  social  services  for  investigation  and  report. 

Legal  Guardianship 

If  the  parents  of  the  child  being  placed  for  adoption  are  dead  or  if 
some  other  cause  has  deprived  him  of  parental  care  and  protection, 
action  should  be  taken  to  place  parental  rights  and  responsibilities  with 
a  qualified  substitute  for  his  parents.  The  law  should  require  that  when 
adoption  is  being  planned  for  a  child  who  is  without  parental  guardian- 
ship qualified  to  consent  to  the  adoption,  the  necessary  steps  should  be 
taken  as  early  as  possible  in  the  planning  of  the  adoption  to  place  the 
child  under  legal  guardianship. 

State  laws  provide  that  a  legal  guardian  of  the  person  of  a  child  may 
be  appointed  by  court.  In  some  States  it  is  possible  for  the  juvenile 
court  that  removes  a  child  permanently  from  the  custody  and  legal 
control  of  his  parents  to  place  the  child  under  the  legal  guardianship  as 
well  as  in  the  custody  of  a  social  agency  or  an  individual. 

The  court  order  should  specify  what  rights  are  conferred,  particularly 
whether  these  rights  include  that  of  consent  to  adoption.  The  order 
should  require  the  person  or  agency  to  exercise  these  rights  and  obliga- 
tions until  the  adoption  has  been  consummated  by  formal  decree  or  the 
guardianship  has  been  terminated  by  some  other  court  order.  Endow- 
ment of  a  person  or  agency  with  legal  guardianship  over  a  child's  person 
should  carry  with  it  acceptance  of  a  real  responsibility  for  the  welfare  of 
the  child;  it  should  not  be  a  mere  formality. 

Consent  to  Adoption 

Consent  to  adoption  does  not  of  itself  terminate  the  parental  relation- 
ship. Many  undesirable  adoption  placements  result  from  the  parent 
or  parents  signing  a  consent  to  adoption,  without  proper  consideration  of 
what  is  involved,  sometimes  under  duress  or  even  before  the  child  is  born. 
Such  consents  not  only  may  be  an  invasion  of  parental  rights  but  may 
also  create  difficulties  for  the  prospective  parents. 

The  intent  of  adoption  laws,  already  confirmed  by  court  decisions,  is 
that  the  consent  to  adoption  is  related  specifically  to  the  proposed  adop- 
tion and  that  therefore  the  person  signing  such  a  consent  must  be  fully 
aware  of  the  contents  of  the  document,  including  the  names  of  the  adopt- 


ing  parents.  However,  unless  the  adopting  parents  are  friends  or  rela- 
tives of  the  child's  natural  parent  or  parents,  the  latter  should  not  ordi- 
narily know  with  whom  the  child  is  placed,  and  the  consent  of  the  natural 
parents  to  the  specific  adoption  would  therefore  be  undesirable.  For  this 
reason,  it  is  usually  advisable  for  parents  who  desire  to  have  a  child  placed 
for  adoption  to  transfer  all  rights  in  the  child  as  provided  by  law,  including 
the  right  to  consent  to  adoption,  to  an  authorized  child-placing  agency. 
The  consent  necessary  for  adoption  of  the  child  would  then  be  given  by 
an  authorized  official  of  the  child-placing  agency. 

Placement  for  Adoption 

Many  adoptions  result  from  placements  by  legally  authorized  child- 
placing  agencies  in  whose  care  children  have  been  placed  by  their  parents 
or  to  which  they  have  been  committed  by  courts.  Many  other  adoptions, 
however,  have  been  arranged  by  organizations  and  individuals  whose 
main  purpose  appears  to  be  to  provide  children  for  persons  wishing  to 
adopt  them.  Unregulated  placement  is  a  source  of  danger  to  children, 
not  only  because  persons  unable  to  provide  properly  for  their  care  may 
be  given  control  over  them,  but  also  because  separation  from  the  natural 
parent  or  parents  may  occur  without  due  consideration  for  the  legal  and 
social  rights  of  child  and  parent.  When  children  must  be  cared  for 
permanently  away  from  their  own  parents,  every  effort  must  be  made  to 
insure  their  welfare  and  to  give  them  the  legal  and  social  protections  that 
the  State  should  guarantee. 

The  present  trend  is  toward  the  requirement  that  adoption  placements 
be  made  only  by  agencies,  public  or  private,  that  are  legally  authorized 
by  the  State  welfare  department  to  place  children  in  foster-family  homes 
specifically  for  adoption.  There  are  many  difficulties  in  carrying  out 
such  a  regulation  because  it  is  hard  to  control  independent  or  voluntary 
placements  by  parents  or  others.  Laws  relating  to  regulation  of  child- 
placing  agencies  and  the  way  in  which  these  provisions  are  complied  with 
are  of  the  greatest  importance  in  protecting  children  against  indiscrim- 
inate placements  that  may  result  in  unsuitable  adoptions  or,  what  is 
equally  serious,  in  failure  to  secure  for  children  permanently  deprived  of 
their  own  homes  the  benefit  of  legal  adoption  under  proper  safeguards. 

Reliance  must  not  be  placed  upon  statutory  requirement  alone. 
Child-placing  agencies  under  private  or  public  auspices  must  be  equipped 
to  operate  in  accordance  with  the  best  standards  of  child  care,  and  their 
service  must  be  available  to — and  made  known  to — those  who  may  need 
them.  In  some  States  the  State  welfare  department  has  a  definite  plan 
for  helping  individuals — physicians,  lawyers,  ministers  and  others  who 
arc  frequently  requested  to  place  children  for  adoption — by  giving  them 


a  list  of  authorized  child-placing  agencies  to  which  they  may  refer  in- 
dividuals for  help.  Hospitals,  maternity  homes,  and  child-caring  organ- 
izations that  are  not  authorized  by  the  State  welfare  department  to 
engage  in  placement  of  children  for  adoption  should  be  assured  of  ade- 
quate services  located  in  their  communities  or  readily  accessible  to  them, 
through  which  adoption  placements  may  be  handled  in  such  a  way  that 
the  social  and  legal  rights  of  parents  and  child  are  protected  and  the 
child's  welfare  assured. 

The  intent  of  the  adoption  law  is  nullified  if  children  are  not  protected 
by  good  placement  practices.  Many  difficulties  occur  because  of  failure 
to  recognize  that  the  social  and  legal  rights  of  a  child  who  has  been 
deprived  permanently  of  his  own  parents  should  be  protected. 
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Provisions  of  an  Adoption  Law 

Certain  principles  developed  from  the  efforts  of  various  States  to  safe- 
guard adoptions  may  well  serve  as  guides  for  evaluating  the  adoption  law 
of  a  State  and  determining  what  changes  may  be  required  for  the  pro- 
tection of  the  child,  his  natural  parents,  and  the  adopting  parents.  No 
one  adoption  law  now  in  force  can  be  considered  as  a  "model"  to  be 
followed  exactly  by  another  State;  the  continuing  study  of  the  problem 
by  States  that  have  made  notable  advances  in  adoption  procedure  during 
recent  years  shows  this.  Each  State  must  consider  its  own  special  needs 
and  situations  and  determine  whether  its  court  system  and  the  structure 
and  stage  of  development  of  its  welfare  program  make  it  advisable  for 
that  State  to  follow  closely  the  suggestions  given  here  or  whether  certain 
deviations  may  be  necessary. 

It  should  be  especially  noted,  however,  that  the  suggestions  made 
below  are  in  many  respects  interrelated.  Therefore,  if  a  suggestion  as  to 
a  particular  point  is  not  to  be  followed,  the  suggestions  on  the  other 
points  should  be  reexamined  to  determine  whether  other  modifications 
may  be  necessary  in  order  to  achieve,  to  the  fullest  extent  possible,  the 
social  objectives  of  the  adoption  statute. 

Suggestions  for  provisions  to  be  included  in  law  are  indented  and  set  in 
black  type,  followed  by  explanations. 


The  Court— The  Child— The  Petitioners 

The  Court  Given  Adoption  Jurisdiction 

It  is  advisable  that  jurisdiction  in  cases  of  adoption  be  given  to  a 
single  court,  which  should  be  a  court  of  record  having  jurisdiction  over 
children's  cases. 

Jurisdiction  should  be  restricted  to  cases  in  which  the  child  is  prop- 
erly within  the  geographical  area  over  which  the  court  has  jurisdiction 
and  the  petitioner  or  petitioners  reside  in  the  county,  district,  or 
State  in  which  the  court  functions. 

In  some  States  constitutional  provisions  determine  which  court  has 
jurisdiction,  but  in  most  States  the  legislature  can  decide  this.  The 
court  designated  should  be  one  equipped  to  deal  with  cases  requiring 
comprehension  of  the  principles  of  child-welfare  work  and  the  services  of 
social  agencies. 

Unless  the  petitioners  for  the  adoption  of  a  child  are  residents  of  the 
county  or  judicial  district  in  which  the  court  has  jurisdiction,  it  is  difficult 
to  make  an  adequate  study  of  the  proposed  adoptive  home  or  to  provide 
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for  the  necessary  supervision  of  the  home  after  placement.  The  child, 
however,  need  not  have  legal  residence  in  the  county  or  judicial  district 
in  which  the  court  has  jurisdiction. 

In  some  cases  it  may  be  desirable  to  have  the  adoption  proceedings  in 
a  place  other  than  the  county  or  district  in  which  the  petitioners 
reside,  but  in  all  cases  jurisdiction  should  be  restricted  to  a  court  of  the 
State  in  which  the  petitioners  reside. 

Who  May  Be  Adopted 

The  maximum  age  to  be  covered  in  the  sections  relating  to  adoption 
of  minors  should  be  clearly  stated. 

Each  State  should  determine  the  maximum  age  to  which  the  protective 
provisions  of  the  adoption  law  relating  to  minors  shall  apply.  In  many 
States  the  adoption  law  is  in  force  only  for  children  under  18  years.  If 
the  law  includes  provision  for  the  adoption  of  adults  the  meaning  of 
"minor"  and  "adult"  should  be  specifically  defined  so  that  there  will 
be  no  danger  of  omitting  from  those  who  may  be  adopted  any  persons 
under  21  years  of  age.  No  provision  is  needed  in  the  law  placing  limita- 
tions on  who  may  be  adopted.  Some  of  the  older  laws  provide  for  adop- 
tion of  a  "child  not  his  own."  In  some  places  it  has  proved  obstruc- 
tional,  since  it  is  construed  to  interfere  with  readoptions  of  a  child  by 
his  natural  parents.     It  seems  to  have  no  real  merit  and  should  be  omitted. 

Who  May  Adopt  a  Minor 

The  law  should  be  worded  so  that  any  adult  person  or  any  two  persons 
married  to  each  other  shall  be  permitted  to  petition  for  the  adoption 
of  a  child,  under  the  jurisdictional  restriction  placed  by  the  law  on 
residence. 

The  husband  or  wife  of  a  married  petitioner,  not  living  apart  from 
the  petitioner,  should  be  required  to  join  in  the  petition,  except  that 
a  natural  parent,  consenting  to  the  adoption  by  a  stepparent,  need 
not  join  as  petitioner. 

If  the  safeguards  that  should  be  included  in  the  law  are  observed,  the 
petitions  of  persons  who  are  unfit  or  unable  to  care  for  the  child  properly 
will  not  be  granted. 

Social  study  of  prospective  adoption  homes  will  afford  greater  protec- 
tion against  undesirable  adoptions  than  inclusion  in  the  law  of  require- 
ments such  as  that  "only  competent  persons"  shall  be  permitted  to 
become  adoptive  parents.  There  is  little  to  be  gained  by  including  in 
the  law  such  limitations  as,  for  example,  "any  reputable  person"  or  "any 
proper  adult  person."  If  each  case  is  studied  and  dealt  with  from  the 
point  of  view  of  the  welfare  of  the  child  a  requirement  that  the  adopting 
parents  shall  be  a  specified  number  of  years  older  than  the  person  to  be 
adopted  is  also  unnecessary. 
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Petition  and  Consent  to  Adoption 

Petition  for  Adoption 

The  petition  should  be  accompanied  by  the  written  consents  to  the 
adoption  required  by  law.  If  the  natural  parents  do  not  consent  to 
the  adoption,  the  person  or  agency  that  does  consent  should  be  re- 
quired to  file  at  the  time  the  petition  is  filed  or  within  a  reasonable 
time  thereafter,  documentary  evidence  of  his  authority  to  consent  to 
the  adoption  of  the  child.  Such  documentary  evidence  should  be 
filed  separately  from  the  petition.  (See  "Consent  to  Adoption," 
below.) 

The  adoption  law  should  require  that  the  petition  include  identify- 
ing information  concerning  the  child  and  the  petitioners.  However, 
information  concerning  the  child  and  the  natural  parents  of  the  child 
that  would  identify  the  natural  parents  should  be  omitted  from  a 
petition  when  it  alleges  that  an  agency  has  legally  acquired  the  right 
to  consent  to  the  adoption.  If  change  of  name  is  desired,  the  petition 
should  state  the  name  by  which  the  child  is  to  be  known. 

The  law  should  provide  that  if  the  statutory  requirements  as  to  the 
form  and  content  of  the  petition  are  met,  the  petition  should  be  ap- 
proved for  filing. 

It  is  generally  inadvisable  to  specify  in  the  law  in  great  detail  the  items 
to  be  included  in  the  petition.  A  general  statement  that  gives  only  the 
major  points  will  provide  the  necessary  safeguards  and  will  be  more 
flexible. 

Consent  to  Adoption 

If  parental  rights  have  not  been  terminated,  written  consent  to  the 
specific  adoption  proposed  by  the  petition,  sworn  to  by  the  person  or 
persons  consenting,  should  be  required  from — 

1.  Both  parents  if  both  are  living;  or 

2.  One  parent  if  the  other  parent  is  dead ;  or 

3.  The  mother  only  of  a  child  born  out  of  wedlock,  except  that 
consent  of  the  father  of  a  child  born  out  of  wedlock  should  also 
be  required  if  the  child  has  been  legitimatized  as  provided  by 
law. 

If  both  parents  are  dead  or  if  the  rights  of  the  parents  have  been 
terminated  in  a  manner  provided  by  law,  written  consent  to  the  specific 
adoption  proposed  by  the  petition,  sworn  to  by  the  person  or  persons 
consenting,  should  be  required  from — 

1.  The  legal  guardian  of  the  person  of  the  child  or  the  person 
standing  in  loco  parentis  if  parental  rights  with  authority  to 
consent  to  adoption  have  been  legally  acquired  by  such  guardian 
or  person ;  or 

2.  The  executive  head  of  a  public  or  private  child-caring  agency  or 
institution  that  has  acquired  the  legal  right  to  consent  to  the 
adoption  of  the  child. 


13 


If  the  child  is  over  a  specified  age  his  consent  to  the  adoption  should 
also  be  required  unless  he  has  signed  the  petition.  However,  at  the 
discretion  of  the  court,  exceptions  to  this  rule  may  be  made  by  written 
order  of  the  court  if  the  court  deems  it  for  the  best  interest  of  the 
child  that  the  consent  of  the  child  should  not  be  required.  In  such 
cases  the  court  should  recite  in  the  order  the  reason  for  waiving  the 
consent  of  the  child.  In  no  instance  should  the  child's  consent  be 
waived  if,  knowing  about  the  adoption,  he  objects. 

The  law  should  also  state  that  the  minority  of  a  parent  shall  not  be 
a  bar  to  the  right  to  consent  to  adoption  nor  shall  it  invalidate  such 
consent;  however,  special  provisions  regarding  additional  consents  in 
such  circumstances  may  be  included. 

After  a  petition  for  adoption  has  been  filed,  withdrawal  of  consent 
should  not  be  allowed,  with  this  exception:  The  adoption  court  may 
approve  withdrawal  upon  its  finding,  stated  in  writing,  that  with- 
drawal is  best  for  the  child. 

No  child  should  be  given  in  adoption  without  the  consent  of  his  parent 
or  parents  if  they  are  alive  and  have  not  lost  their  parental  rights  in  a 
manner  provided  by  law.  If  the  petition  states  that  one  or  both  of  the 
parents  have  lost  parental  rights,  documentary  information  establishing 
this  should  be  submitted.  For  example,  not  only  should  the  fact  of 
abandonment  or  desertion  be  asserted,  but  documents  showing  a  legal 
determination  of  such  abandonment  or  desertion  should  be  submitted 
with  the  petition. 

The  evidence  submitted  with  the  adoption  petition  may  indicate  that 
the  parental  rights  of  living  parents  have  not  been  legally  terminated 
and  they  have  not  consented  to  the  adoption.  If  so,  steps  should  be 
taken  to  obtain  the  necessary  adjudication  of  guardianship  or  verification 
of  loss  of  parental  rights  as  provided  in  laws  other  than  the  adoption  law 
itself.  This  is  especially  necessary  if  it  is  possible  that  a  common  law 
marriage  has  taken  place  between  the  parents  subsequent  to  the  birth  of 
the  child  as  a  result  of  which  the  child  may  have  been  legitimatized. 
(See  "Termination  of  Parental  Rights  and  Obligations,"  p.  7.) 

In  certain  situations  care  should  be  taken  to  protect  the  rights  of 
parents  who  for  reasons  such  as  divorce,  imprisonment,  or  insanity  do  not 
share  the  custody  of  the  child.  These  recommendations  contemplate 
that  the  consent  of  the  parents  is  necessary  in  all  cases  in  which  the 
parents  are  alive  and  their  parental  rights  have  not  been  terminated. 
Divorce,  imprisonment,  or  insanity  may  be  elements  given  consideration 
in  actions  for  termination  of  parental  rights  in  other  courts,  but  provision 
for  termination  of  parental  rights  or  for  waiving  parental  consent  on  such 
grounds  should  not  be  made  part  of  the  adoption  law. 

In  adoptions  by  a  stepparent,  the  natural  parent  who  is  married  to  the 
petitioner,  although  not  required  to  join  in  the  petition,  should  give  his 
or  her  consent  to  the  adoption. 

The  mother  of  a  child  born  out  of  wedlock  and  not  legitimatized  usually 
has  sole  responsibility  for  her  child  and  her  consent  alone  is  sufficient. 
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The  statute,  however,  should  protect  the  parental  rights  and  responsi- 
bilities of  the  father  if  he  has  legitimatized  the  child. 

To  meet  the  legal  requirements  of  some  adoption  statutes  regarding 
consent,  a  guardian  ad  litem  is  appointed.  This  person  serves  only  for 
the  purposes  of  the  adoption  proceeding  and  often  only  to  meet  statutory 
requirements.  The  services  of  the  guardian  ad  litem,  who  may  have 
little  knowledge  of  the  child  or  the  family,  are  not  a  substitute  for  social 
services  in  adoption  cases. 

The  adoption  laws  of  most  States  provide  for  the  consent  :>f  the  child 
himself  if  he  is  at  least  12  (or  14)  years  of  age.  In  deciding  upon  the  age 
to  be  specified,  consideration  should  be  given  to  the  requirements  of 
other  laws,  such  as  the  age  at  which  a  child  may  nominate  his  own  guard- 
ian. Social  study  by  the  State  welfare  department  or  an  agency  it 
designates  and  the  required  trial  period  in  the  proposed  adoptive  home 
under  supervision  will  disclose  cases  in  which  preferences  of  even  younger 
children  should  be  given  consideration. 

Minority  of  a  parent  should  not  be  a  bar  to  consent  to  adoption  and 
should  not  invalidate  the  adoption.  However,  if  the  parent  or  parents 
are  unmarried  minors  it  is  desirable  (1)  that  the  consent  of  the  minors' 
parents  or  guardians  should  be  obtained  also,  or  (2)  that  the  State  welfare 
department  should  give  its  approval  to  the  proposed  adoption.  If  any 
additional  consents  are  to  be  required  they  should  be  specified  in  the  law. 

A  parent  who  regrets  having  given  consent  to  adoption  and  attempts 
to  regain  the  child  may  cause  many  difficulties  that  endanger  the  welfare 
of  the  child.  Withdrawal  of  consent  should,  therefore,  be  permitted 
only  after  the  court  has  given  full  consideration  to  the  effect  upon  the 
child.  In  this  consideration  the  court  should  have  the  benefit  of  a  social 
study  by  the  State  welfare  department  or  an  agency  it  designates. 


Notice 


Upon  the  filing  of  the  petition  a  date  should  be  set  for  hearing  and 
copies  of  the  petition  should  be  sent  to:  (1)  The  State  welfare  depart- 
ment; (2)  the  agency,  if  any,  designated  by  the  State  welfare  depart- 
ment; and  (3)  the  authorized  agency,  if  any,  that  placed  tne  child  in 
the  home  for  adoption. 

When  a  request  for  withdrawal  of  consent  or  withdrawal  of  the 
petition  is  filed,  notice  should  be  sent  to  the  same  agencies  to  which 
a  copy  of  the  petition  was  sent.  The  petitioners  and  the  agencies  to 
which  a  copy  of  the  petition  was  sent  should  receive  notice  of  the  final 
action  on  the  petition. 

The  law  should  be  so  phrased  as  to  permit  the  State  welfare  depart- 
ment to  determine  administratively  whether  petitions  would  be  re- 
ferred individually  to  designated  agencies  for  investigation  and  super- 
vision or  whether  lists  of  designated  agencies  would  be  provided  to  the 
courts. 
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Reasonable  time  should  be  allowed  between  the  date  of  filing  the 
petition  and  the  hearing  on  the  petition  to  permit  the  State  welfare 
department  or  an  agency  it  designates  to  obtain  essential  information 
through  social  study  and  to  prepare  its  report  to  the  court.  Because 
the  time  needed  will  vary  with  the  nature  of  the  situations  involved,  no 
mandatory  maximum  should  be  set  for  all  cases.  However,  it  may  be 
desirable  to  include  in  the  adoption  law  a  limit  of  perhaps  60  days  from 
the  date  on  which  the  copy  of  the  petition  was  sent  to  the  State  welfare 
department  with  provision  for  an  adjourned  hearing  on  the  petition  if 
necessary. 

When  the  child  is  not  already  under  the  protection  of  an  authorized 
child-placing  agency,  the  State  welfare  department  should  designate  an 
agency  to  make  a  social  study  and  to  supervise  the  placement  until  the 
adoption  has  been  consummated.  The  department  may  designate, 
individually  or  in  lists  furnished  to  the  court,  the  local  public  welfare 
department  (if  it  is  equipped  to  give  this  service),  or  a  child-placing 
agency  under  public  or  private  auspices.  If  no  local  agency  is  available 
the  State  welfare  department  should  be  responsible  for  providing  these 
services.  If  the  child  has  been  placed  in  the  home  by  an  authorized 
child-placing  agency,  it  may  be  assumed  that  this  agency  will  be  desig- 
nated to  provide  supervision  for  the  residence  period,  as  well  as  to  make 
the  social  study. 

It  is  not  necessary  to  provide  in  an  adoption  law  for  notice  to  parents 
either  in  person  or  by  publication.  Either  there  will  have  been  prior 
proceedings  for  termination  of  parental  rights  (as  this  publication  recom- 
mends), in  which  proceeding  notice  would  have  been  given  to  parents, 
or  the  parents  will  have  executed  a  consent  to  the  adoption.  This 
consent  should  be  filed  with  the  adoption  petition. 

Social  Study  and  Report  to  the  Court 

The  adoption  law  should  provide  that  the  State  welfare  department 
or  an  agency  it  designates  should  make  a  social  study  of  every  petition 
for  adoption  to  advise  whether  the  child  is  a  proper  subject  for  adop- 
tion and  whether  the  adoption  proposed  will  give  the  child  a  suitable 
home.  A  written  statement  of  the  facts  brought  out  in  the  social 
study  should  be  submitted  for  the  consideration  of  the  court  by  the 
State  welfare  department,  or  the  agency  it  designates  to  make  the 
study,  within  a  specified  period  before  the  hearing,  together  with  a 
written  recommendation  as  to  the  desirability  of  the  proposed  adop- 
tion and  a  verified  transcript  of  the  birth  certificate  of  the  child.  The 
law  should  provide  that  if  the  social  study  is  not  made  by  the  State 
welfare  department,  the  report  to  the  court  by  the  agency  designated 
by  the  State  welfare  department  should  be  subject  to  such  review  and 
meet  such  standards  as  the  department  has  prescribed. 

The  law  should  specifically  provide  that  (1)  this  report,  and  the 
written  recommendation  and  verified  transcript  of  the  birth  certificate 
accompanying  it  and  (2)  the  documentary  evidence  filed,  indicating 
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the  termination  of  parental  rights  and  the  acquisition  of  the  legal 
right  to  consent  to  the  adoption  by  the  legal  guardian  of  the  person 
of  the  child,  the  person  standing  in  loco  parentis,  or  a  public  or  private 
child-caring  agency  or  institution,  should  not  be  open  to  inspection 
by  anyone,  including  the  petitioners,  except  upon  the  written  order  of 
the  court.  This  order  should  recite  a  finding  as  to  which  portions,  if 
any,  contain  information  that  is  material  to  the  court's  decision  and 
adverse  to  the  petition.  Only  the  information  specified  in  the  court's 
findings  should  be  released  and  its  use  should  be  restricted  to  the 
adoption  proceedings. 

All  information  and  all  testimony  that  discloses  or  tends  to  disclose 
the  identity  of  the  natural  parents  should  be  presumed  to  be  imma- 
terial to  the  court's  decision  and  excluded.  In  order  to  take  care  of 
the  exceptional  situation  in  which  such  information  and  testimony 
may  be  necessary  to  afford  an  opportunity  to  present  evidence,  the  law 
should  provide  that  this  presumption  of  immateriality  may  be  over- 
come upon  the  written  finding  by  the  court  that  only  through  revelation 
of  such  identifying  material  will  there  be  such  an  opportunity. 

If  an  authorized  agency  placed  the  child  in  the  home  for  adoption,  this 
agency  generally  should  be  the  one  designated  to  make  the  social  study. 

The  social  study  should  find  out  about  the  child's  personality  and 
interests  and,  if  he  is  old  enough,  his  feelings  toward  the  proposed  adop- 
tion. It  should  obtain  information  about  the  date  and  place  of  birth  of 
the  child,  his  physical  and  mental  condition,  his  family  background, 
including  his  religious  heritage,  and  any  hereditary  factors  that  might 
affect  the  adoption.  It  should  also  obtain  information  about  the  char- 
acter of  the  petitioners,  their  emotional  stability,  their  ability  to  provide 
for  the  child,  and  their  capacity  to  rear  him  well. 

It  is  not  desirable  to  exempt  petitions  by  stepparents  or  by  relatives  from 
the  requirement  of  the  law  in  regard  to  social  study.  Blood  relationship 
alone  does  not  guarantee  a  satisfactory  permanent  arrangement,  and 
these  children,  as  well  as  the  adopting  families,  should  have  the  benefit 
of  the  protection  afforded  by  a  competently  made  social  study.  In 
adoptions  by  a  stepparent  or  relative,  some  modification  in  the  investiga- 
tion required  might  be  permissible,  but  it  is  particularly  important  that 
the  attitude  of  the  child  toward  the  relative  or  stepparent,  and  toward 
the  natural  parent  who  is  not  married  to  the  stepparent,  should  be  con- 
sidered. The  probable  stability  of  the  present  marriage  should  be  care- 
fully evaluated  as  well  as  the  motives  for  the  adoption  and  the  potential 
contribution  of  the  stepparent  to  the  emotional  well-being  of  the  child. 

When  the  child  to  be  adopted  has  been  brought  into  the  State  from 
another  State,  the  facts  needed  should  be  procured  by  a  public  or  private 
agency  with  the  necessary  qualifications  for  making  such  a  study  in  the 
State  from  which  the  child  came  or  in  which  his  parents  reside. 

The  report  by  the  StaLe  welfare  department  or  agency  it  designates 
will  supply  relevant  facts  concerning  the  child  and  the  petitioners.     It 
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should  summarize  the  facts  disclosed  by  the  study  in  sufficient  detail  to 
permit  the  judge  to  understand  the  situation,  and  to  use  the  facts  in 
making  his  decision  as  to  whether  or  not  the  adoption  is  to  the  best 
interests  of  the  child.  It  should  not  be  limited  to  recommendations  in 
regard  to  the  proposed  adoption,  although  a  recommendation  should 
be  included. 

The  role  of  the  court  in  protecting  the  welfare  of  the  child  will  not  be 
impaired  by  having  the  report  made  by  the  State  welfare  department  or 
an  agency  it  designates.  On  the  contrary,  the  function  of  the  court  will 
be  more  truly  judicial  if  it  is  not  obliged  to  perform  the  duties  of  judge 
and  advocate  concurrently.  The  final  decision  with  respect  to  the  adop- 
tion petition  always  rests  with  the  court. 

Residence  in  the  Proposed  Adoption  Home 

The  law  should  require  that  the  child  shall  have  lived  in  the  home 
of  the  petitioners  under  supervision  by  the  State  welfare  department 
or  an  agency  it  designates  for  a  specified  period  (preferably  for  one 
year  and  not  less  than  6  months)  before  the  date  of  the  hearing.  Au- 
thority should  be  given  the  court  to  waive  or  to  reduce  the  residence 
period  upon  its  own  motion,  the  motion  of  the  petitioners,  or  the 
motion  of  the  State  welfare  department  or  the  agency  it  designates, 
if  the  investigation  has  been  completed  and  the  court  finds  that  it  is 
to  the  best  interest  of  the  child.  In  such  cases  the  court  should  recite 
in  its  written  order  the  reason  for  such  action. 

In  computing  the  period  of  supervision  the  law  should  be  clear  that 
it  is  to  be  considered  to  have  begun  on  the  date  of  the  filing  of  the 
petition  if  the  child  is  already  in  the  home,  or  at  the  time  the  child  is 
placed  in  the  home,  if  this  occurs  after  the  filing  of  the  petition.  How- 
ever, if  the  placement  was  made  by  an  authorized  child-placement 
agency,  the  period  of  supervision  should  be  computed  from  the  time 
the  placement  was  made,  regardless  of  when  the  petition  is  filed. 

It  is  important  that  the  child  shall  have  been  a  member  of  the  family 
long  enough  for  a  satisfactory  adjustment.  To  avoid  hardship  in  certain 
cases  or  to  meet  special  situations,  it  is  necessary  to  provide  in  the  law 
for  the  waiver  of  the  period  of  supervised  residence.  Examples  of  such 
cases  or  situations  are  those  in  which  the  petitioners  are  moving  from 
the  jurisdiction  of  the  court  or  the  petitioner  is  a  stepparent  or  relative 
of  the  child.  In  such  instances,  the  petitioners  may  wish  to  forego  the 
protection  of  a  full  period  of  supervised  residence,  and  conditions  in  the 
home,  as  revealed  by  the  social  study,  may  appear  to  make  a  longer 
period  unnecessary. 

There  should  be  no  provision  made,  however,  for  waiving  the  social 
study  and  report  by  the  State  welfare  department  or  agency  it  designates. 

Because  the  State  welfare  department,  or  agency  it  designates,  will  be 
notified  at  the  time  the  petition  is  filed,  if  the  child  is  in  the  home,  it  is 
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proposed  that  the  period  of  supervised  residence  begin  at  that  time. 
This  will  give  the  agency  an  opportunity  to  start  its  supervision  and  will 
shorten  the  period  between  the  filing  and  the  hearing.  If  an  authorized 
child-placing  agency  places  the  child,  the  supervision  will  begin  at  the 
time  the  placement  is  made. 

Hearing  on  the  Petition 

Hearings  in  adoption  cases  should  not  be  open  to  the  public.  The 
petitioners  should  be  required  to  attend  the  hearing,  and  the  State 
welfare  department  or  an  agency  it  designates  should  have  the  right 
to  be  represented  and  to  be  heard.  Unless  excused  by  the  court,  the 
child  also  should  be  present  if  he  is  old  enough  to  make  his  consent 
necessary.  In  adoption  by  a  stepparent,  the  natural  parent  who  is 
married  to  and  not  living  apart  from  the  stepparent  should  be  required 
to  attend  the  hearing. 

Adoption  involves  matters  of  intimate  and  personal  concern  and  it  is 
to  the  advantage  of  all  of  the  parties  that  the  hearings  at  which  the  facts 
are  presented  should  be  closed  to  all  but  the  immediate  parties,  and  those 
consenting  to  the  petition,  their  representatives,  a  representative  of  the 
State  welfare  department  and  a  representative  of  the  agency  it  designates. 

The  final  responsibility  to  determine  whether  or  not  the  adoption  is  for 
the  best  interests  of  the  child  rests  with  the  court.  It  will  have  before 
it  the  facts  set  forth  in  the  petition  and  brought  out  at  the  hearing;  the 
documentary  evidence  submitted  with  the  petition;  as  well  as  the  written 
report  of  the  State  welfare  department  or  an  agency  it  designates.  The 
court  will,  of  course,  wish  to  take  the  opportunity  presented  by  the 
hearing  to  see  the  petitioners  and  the  child  and  to  talk  with  them. 

Instances  will  occur  in  which  the  report  submitted  by  the  State  welfare 
department  or  an  agency  it  designates  or  evidence  presented  at  the  hear- 
ing will  show  the  need  for  further  consideration  of  certain  facts  or  for  the 
testimony  of  persons  other  than  the  petitioners  and  the  child.  In  such 
cases  the  hearing  on  the  petition  should  be  adjourned  until  additional 
evidence  has  been  obtained. 

No  provision  is  made  for  an  interlocutory  decree  because  none  is  needed. 
Under  the  recommendations  of  this  publication,  there  would  be  no  hearing 
until  the  period  of  supervised  residence  has  been  completed,  at  which 
time  the  court  is  in  a  position  to  enter  a  final  decree.  An  interlocutory 
decree  is  not  necessary  to  fix  responsibility  for  the  child  in  the  period 
prior  to  the  final  decree  because  this  publication  recommends  either 
that  action  be  taken  prior  to  the  petition  to  terminate  parental  rights  and 
to  fix  responsibility  for  the  child,  or  that  the  person  having  responsibility 
for  the  child  continue  to  exercise  this  responsibility  until  the  final  decree. 
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Adoption  Decree 

The  adoption  law  should  provide  that  if,  after  considering  the  report 
of  the  State  welfare  department  or  agency  it  designates  and  evidence 
submitted  at  the  hearing  on  the  petition,  the  court  is  satisfied  that  the 
petitioner  is  qualified  to  maintain,  care  for,  and  educate  the  child, 
that  the  child  is  suitable  for  adoption,  that  the  residence  period  under 
supervision  has  been  completed,  and  that  the  best  interests  of  the 
child  will  be  promoted  by  the  adoption,  a  decree  of  adoption  shall 
be  entered. 

The  decree  of  adoption  should  declare  the  child  to  be  the  child  and 
the  legal  heir  of  the  adopting  parent  or  parents,  entitled  to  all  rights 
and  privileges  and  subject  to  all  obligations  of  a  child  born  to  them  in 
lawful  wedlock.  The  decree  should  also  declare  that  the  child  is  no 
longer  the  child  or  the  legal  heir  of  the  natural  parent  or  parents,  and 
is  no  longer  entitled  to  any  of  the  rights  and  privileges  or  subject  to 
any  of  the  obligations  of  a  child  in  relation  to  his  natural  parents. 
In  addition,  the  decree  should  state  the  name  by  which  the  child  is 
thenceforth  to  be  known. 

The  adoption  law  should  specify  that  in  adoption  by  a  stepparent 
the  relationship  of  the  child  to  his  natural  parent  who  is  married  to 
the  petitioner  shall  remain  unchanged  by  adoption. 

The  law  should  provide  that  prior  to  the  time  that  the  final  decree 
granting  the  adoption  is  rendered  the  status  of  the  child  should  remain 
unchanged.  But  the  law  should  also  provide  that  when  a  final  decree 
granting  the  adoption  is  rendered  it  should  become  effective  as  of  the 
time  the  original  petition  was  filed. 

The  law  should  provide  that  a  child  legally  adopted  in  any  other 
jurisdiction  should  be  accorded  the  same  rights  and  benefits  in  all 
respects  as  a  child  adopted  within  the  State. 

Before  entering  a  decree  of  adoption  the  judge  should  satisfy  himself 
that:  (1)  The  petitioners  are  able  to  fulfill  the  duties  of  parents;  (2)  the 
adoption  will  be  in  the  best  interest  of  the  child;  (3)  the  rights  and  obliga- 
tions of  the  natural  parents  have  been  given  proper  consideration;  (4)  the 
parties  concerned  understand  the  nature  and  effect  of  the  adoption  order. 

In  some  cases  it  may  be  advisable,  when  a  question  arises  at  the  hearing 
on  the  petition  as  to  the  desirability  of  the  adoption  that  is  not  definite 
enough  to  warrant  the  denial  of  the  petition,  to  postpone  the  granting  of 
the,final  decree.  The  State  welfare  department  or  agency  it  designates 
should  keep  in  touch  with  the  situation  and  should  report  to  the  court 
regularly. 

The  adopted  child  should  become  to  all  intents  and  purposes  the  child 
of  the  adoptive  parents  and  acquire  the  same  rights  and  privileges  and 
become  subject  to  the  same  obligations  as  a  child  born  to  them.  In 
order  to  make  this  recommendation  truly  effective,  all  of  the  laws  which 
distinguish  an  adopted  child  from  a  natural  child  should  be  amended,  as 
necessary,  to  conform  to  the  recommendation. 
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The  situation  will  arise  where  one  of  the  petitioners  will  die  before  the 
final  decree  has  been  rendered  but  after  the  child  has  become  adjusted  to 
the  home.  In  such  event  the  petition  should  not  be  automatically  dis- 
missed, (see  "Abatement,"  p.  26)  and  the  decree  granting  the  adoption 
may  be  rendered.  In  order  to  protect  the  child  and  the  surviving  peti- 
tioner in  such  a  situation  it  is  recommended  that  the  decree  granting  the 
adoption  be  made  effective  as  of  the  time  the  petition  is  filed.  In  this 
way  the  right  of  the  child  to  inherit  from  the  deceased  petitioner  will  be 
assured  and  the  child  and  the  surviving  petitioner  will  be  entitled  to 
benefits  which  require,  as  a  prerequisite  to  their  receipt,  that  the  child 
shall  have  been  the  child  of  the  deceased  person  a  specified  length  of  time 
before  his  death. 

The  adoption  law  should  not  make  provision  for  the  problems  of  cus- 
tody, control,  and  consent  which  may  arise  during  the  adoption  pro- 
ceeding. These  problems  should  be  dealt  with  in  laws  other  than  the 
adoption  law  itself.  If  it  becomes  necessary,  for  example,  to  obtain 
consent  to  an  operation  on  a  child  whose  adoption  is  pending,  such  consent 
should  be  obtained  from  the  person  who  has  legal  right  to  give  such 
consent.  The  mere  filing  of  a  petition  for  adoption  should  in  no  way 
change  the  preceding  status  of  the  child. 

Protection  of  the  Child  if  Petition  Is  not  Granted 

The  law  should  provide,  if  the  petition  is  withdrawn  or  denied,  that — 

1.  If  the  permanent  custody  of  the  child  is  legally  vested  in  the 
State  welfare  department  or  an  authorized  agency,  the  child 
be  returned  to  the  custody  of  such  department  or  agency ;  or 

2.  In  any  other  case,  the  court  should  certify  the  case  for  appro- 
priate action  and  disposition  to  the  court  having  jurisdiction 
to  determine  the  custody  of  children. 

Specific  action  for  the  protection  of  a  child  if  the  adoption  petition  is 
denied  is  of  the  utmost  importance.  If  the  proposed  adoption  home  is 
found  to  be  unsuitable  for  the  child,  he  should  not  be  left  there.  A  child 
for  whom  a  suitable  adoption  home  can  be  found  should  not  be  deprived 
of  the  legal  and  social  protection  that  adoption  affords.  In  exceptional 
cases  it  may  be  for  the  child's  interest  to  remain  in  the  home  under  some 
arrangement  other  than  adoption,  but  the  legal  right  to  his  custody 
should  be  or  have  been  judicially  determined. 

When  the  natural  parent,  guardian,  or  person  standing  in  loco  parentis 
has  given  consent  to  a  specific  adoption  but  has  not  given,  or  been  de- 
prived of,  permanent  custody,  and  the  adoption  has  failed,  it  is  desirable 
that  the  future  custody  of  the  child  be  reviewed  and  judicially  determined. 
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Readoption 

The  law  should  provide  that  when  a  child  is  to  be  adopted  a  second 
time,  all  the  procedures  essential  to  a  first  adoption  shall  be  followed. 
The  adoptive  parents  should  be  required  to  give  consent  to  the  adop- 
tion in  the  same  manner  as,  but  in  lieu  of,  the  consent  originally  re- 
quired from  the  natural  parents.  All  legal  consequences  of  the  first 
adoption  should  cease  upon  completion  of  the  new  adoption  and  the 
same  substantive  results  should  be  achieved  as  upon  an  original  petition. 


Abrogation  of  Adoption 

Invalidation 

The  law  should  provide  that  2  years  from  the  date  of  a  decree  of 
adoption  any  irregularity  in  the  proceeding  shall  be  deemed  cured  and 
the  validity  of  such  a  decree  shall  not  thereafter  be  subject  to  attack 
on  such  grounds  in  any  collateral  or  direct  proceedings. 

Both  the  child  and  the  adopting  parents  will  be  protected  by  this 
provision.  It  is  not  unusual  for  action  to  be  taken  to  invalidate  an 
adoption  decree  on  the  ground  that  some  technical  detail  was  not  com- 
plied with  in  connection  with  the  adoption  proceedings.  Such  attacks 
occur  most  frequently  when  inheritance  rights  are  involved — often  many 
years  after  the  adoption  took  place. 

In  the  past  the  ground  most  often  employed  in  setting  aside  adoption 
decrees  was  that  the  court  lacked  jurisdiction  to  render  the  decree  because 
of  some  minor  irregularity  in  the  proceeding.  By  placing  a  2-year  limi- 
tation on  such  attacks,  it  is  hoped  that  the  adopted  child  and  the  adopting 
parents  will  be  more  secure  in  the  rights  granted  them  by  the  decree. 
Undoubtedly  in  the  future  certain  parties  will  seek  other  grounds  for 
invalidating  adoption  decrees.  No  provision  was  included  in  anticipa- 
tion of  this  event  because  it  is  felt  that  under  the  laws  in  most  jurisdic- 
tions the  other  grounds  for  attack  would  be  reasonable  and  could  not  be 
employed  as  have  the  attacks  for  lack  of  jurisdiction. 

Annulment 

There  should  be  no  special  provision  for  annulment  in  the  adoption 
law. 

Adoption  establishes  a  permanent  relationship.  With  the  provision  of 
adequate  social  study  and  supervision  before  the  decree  is  granted,  there 
should  be  no  need  for  annulment. 

The  adoptive  parent  has  recourse  to  the  remedies  that  are  available  to 
a  natural  parent:  He  may  formally  relinquish  the  child;  consent  to  the 
child's  adoption;  appeal  to  the  responsible  authorities  for  commitment  to 
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a  State  institution  if  the  child  is  feeble-minded,  insane,  or  epileptic;  or 
disown  him  when  his  will  is  made.  The  adopting  parents'  rights  may 
be  terminated  when  necessary  by  the  court  in  accordance  with  the  pro- 
visions existing  for  the  protection  of  children. 

Report  to  the  State  Bureau  of  Vital  Statistics 

The  law  should  provide  that  upon  entry  of  the  final  decree  of  adop- 
tion the  court  should  forward  a  report  on  the  adoption  to  the  State 
registrar  of  vital  statistics  on  forms  provided  by  him  for  that  purpose. 
The  law  should  provide  that  if  the  child  was  born  in  another  State, 
information  in  regard  to  the  adoption  should  be  sent  to  the  State 
registrar  of  vital  statistics  of  that  State  by  the  State  registrar  of  the 
State  in  which  the  adoption  occurred. 

Adoption  information  sent  to  any  State  registrar  of  vital  statistics 
should  be  declared  confidential  and  not  open  to  public  inspection. 

Vital  statistics  compiled  by  State  registrars  include  data  on  births  and 
deaths  and  in  some  States  data  on  marriages  and  divorces.  Statistics 
concerning  adoptions  may  well  be  considered  of  equal  importance  for 
each  State  and  for  the  country  as  a  whole. 

To  avoid  duplication  and  overlapping  of  information,  the  birth  record 
should  be  filed  in  only  one  State — the  State  in  which  the  birth  took  place. 
Adoption*information  also  should  be  on  file  in  the  State  in  which  the  birth 
took  place.  If  the  adoption  takes  place  in  a  State  other  than  that  of 
birth,  it  is  recommended  that  the  registrar  of  the  State  in  which  the 
adoption  takes  place  receive  the  information  from  the  court  as  in  other 
cases  of  adoption.  He  should  then  send  it  promptly  to  the  State  in 
which  the  birth  took  place,  keeping  only  a  notation  of  the  adoption 
report  and  of  his  action  in  reporting  it. 

For  the  child  who  is  adopted  it  is  particularly  important  that  vital- 
statistics  records  be  complete  and  accurate.  This  is  partly  because  of 
the  increased  use  of  information  from  birth  records  to  establish  age  and 
other  facts  for  school  attendance,  work  permits,  and  other  purposes. 
If  the  name  of  the  child  was  changed  by  adoption,  unless  the  adoption 
and  change  of  name  have  been  recorded  with  the  registrar,  it  is  impossible 
for  him  to  give  the  adopted  child  the  information  that  ties  in  the  details 
on  his  original  birth  record  with  his  new  name  and  status  under  the 
adoption  decree.  Moreover,  in  later  life  accurate  and  complete  records 
will  enable  him  to  establish  his  true  identity  if  occasion  arises. 

It  is  preferable  not  to  send  adoption  records  to  the  local  registrar  in 
the  county  of  birth.  In  general,  if  the  local  registrar  is  authorized  to 
issue  certified  copies  of  birth  certificates,  his  record  of  the  birth  should  be 
corrected  or  called  into  the  State  office  and  replaced.  If  the  local  regis- 
trar does  not  issue  certified  copies,  it  is  better  to  leave  his  record  undis- 
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turbed.  A  notice  of  the  adoption  to  the  local  registrar  might  result  in 
information  regarding  the  identity  of  the  adoptive  parents  reaching  the 
natural  parents. 

It  is  recomemended  (see  "Confidential  Nature  of  Records,"  below) 
that  all  court  records  and  papers  in  adoption  cases  be  declared  confiden- 
tial and  be  withheld  from  public  inspection.  Records  and  information 
concerning  adoption  transmitted  to  State  registrars  should  also  be  de- 
clared confidential  and  should  be  safeguarded  from  public  inspection 
or  use. 

An  earlier  section  (see  "Social  Study  and  Report  to  the  Court,"  p.  16) 
stated  that  a  certified  copy  of  the  child's  birth  record  should  be  attached 
to  the  report  to  the  court.  This  will  provide  the  necessary  information 
in  regard  to  the  place  of  birth. 

Confidential  Nature  of  Records 

A  statement  should  appear  in  the  law  declaring  confidential  the 
information  in  all  records,  books,  and  papers,  relating  to  adoption 
cases  in  the  court,  in  the  files  of  State  welfare  departments,  and  of 
any  other  agencies  participating  in  the  adoption. 

The  law  should  provide  that  in  any  case  in  which  information  from 
the  records,  books,  and  papers  is  needed,  the  persons  or  agency  request- 
ing the  release  of  the  information  be  required  to  petition  th«  adoption 
court  for  its  release.  Upon  the  filing  of  this  petition,  a  copy  should 
be  sent  to  the  State  welfare  department  or  an  agency  it  designates, 
which  should  study  the  situation,  the  need  for  the  information  and 
the  effect  of  its  release  upon  the  welfare  of  the  child,  of  the  natural 
parents  and  of  the  adoptive  parents,  and  should  transmit  a  report  to 
the  court.  If,  after  considering  the  report,  the  petition,  and  such 
other  evidence  as  may  be  submitted,  the  court  finds  that  the  disclosure 
of  the  information  is  (1)  necessary  for  purposes  connected  with  or 
arising  out  of  the  adoption,  and  (2)  will  be  for  the  best  interests  of  the 
child  and  of  the  natural  parents  and  the  adoptive  parents,  the  court 
may,  by  written  order  reciting  its  findings,  permit  the  necessary  in- 
formation to  be  released,  restricting  the  purposes  for  which  it  may 
be  used. 

In  the  majority  of  cases  privacy  is  desired  by  the  parties  concerned  in 
an  adoption.  Records  and  papers  contain  very  personal  and  intimate 
information  that  should  be  protected  as  confidential. 

When  instances  occur  in  which  the  confidential  information  is  needed, 
such  as  a  case  of  readoption  of  a  child  previously  adopted,  a  petition  by 
the  adopting  parents  for  adoption  of  another  child,  or  a  petition  for 
adoption  by  persons  whose  previous  petition  has  been  denied  or  revoked, 
it  should  be  made  available  only  on  court  order. 

It  is  intended  that  the  above  methods  of  acquiring  information  other- 
wise declared  to  be  confidential  may  be  employed  in  obtaining  information 
not  only  from  the  court  records  but  also  from  the  records  of  the  State 
welfare  department  and  any  other  agencies  participating  in  the  adoption. 
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Exclusiveness  of  Procedure 

The  law  should  provide  that  subsequent  to  its  passage  the  status  of 
adoption  may  not  be  created  until  all  the  essential  provisions  of  the 
law  are  complied  with. 


Withdrawal  of  Petition 

The  adoption  law  should  provide  that  the  petitioner  may  withdraw 
his  petition  without  order  of  the  court  by  filing  a  notice  of  withdrawal 
at  any  time  before  the  final  decree  is  granted. 


Appeals 


The  law  should  have  a  section  providing  for  appeals  from  the  decision 
of  the  court  by  the  parties  to  the  proceeding  and  by  the  State  welfare 
department. 


Penalty 


A  provision  for  a  penalty  for  knowingly  violating  the  law  should  be 
included. 


Repeal  and  Amendment  of  Conflicting  Laws 

The  adoption  law  should  contain  a  provision  that  by  specific  reference 
repeals  and  amends  all  conflicting  laws. 

The  law  should  declare  valid  all  adoptions  lawfully  made  prior  to 
the  effective  date  of  the  new  law  and  declare  that  the  new  law  shall 
not  affect  adoption  proceedings  pending  on  such  date. 


In  repealing  conflicting  sections  of  other  laws  in  effect  in  a  State,  it  is 
desirable  that  those  sections  be  referred  to  specifically  and  be  amended 
to  the  extent  necessary  to  conform  with  the  objectives  sought  in  the  pro- 
visions relating  to  adoption.  Though  a  repeal  clause  is  often  effective 
in  other  situations,  it  is  undesirable  in  an  adoption  law.  The  rights  and 
duties  of  adopted  children  are  so  often  defined  and  modified  in  laws  other 
than  the  adoption  law  itself  that  it  is  advisable  to  indicate  with  particu- 
larity the  changes  that  are  being  made.  Such  a  procedure  will  avoid 
misinterpretations  by  courts  and  will  insure  the  full  effectiveness  of  the 
statute. 
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Construction 

The  adoption  law  should  provide  that  its  provisions  be  given  a  liberal 
construction. 

Many  courts  give  a  strict  construction  to  adoption  statutes  on  the 
ground  that  they  are  in  derogation  of  the  common  law.  During  the 
2-year  period  before  jurisdictional  and  procedural  defects  are  cured,  a 
provision  calling  for  a  liberal  construction  would  prevent  many  diffi- 
culties. It  would  prevent  decisions  that  would  invalidate  adoptions 
because  of  some  minor  defect. 


Abatement 

The  law  should  provide  that  in  the  event  of  the  death  of  the  petitioner 
or  of  the  petitioners,  where  there  are  two,  the  proceeding  should  abate 
and  the  petition  should  be  dismissed. 

When  there  are  two  petitioners  and  only  one  of  them  dies,  the  law 
should  provide  that  the  proceeding  continue  uninterrupted  as  if  the 
death  had  not  occurred. 

When  one  petitioner  survives  it  may  be  desirable  to  have  the  adoption 
granted  although  the  death  of  the  petitioner  has  occurred.  The  State 
welfare  department,  the  agency  it  designates,  or  the  authorized  agency 
may  wish  to  restudy  the  case  and  could  request  additional  time  to  com- 
plete its  work.  On  the  basis  of  this  social  study  the  agency  could  change 
its    recommendation. 


Effective  Date 

The  date  the  law  becomes  effective  should  be  specified.  The  date 
should  be  chosen  to  allow  for  a  reasonable  period  of  time  between  the 
passage  of  the  act  and  the  date  it  becomes  effective. 

The  passage  of  an  adoption  law  may  require  administrative  changes 
such  as  employment  of  personnel  and  establishment  of  cooperative  agree- 
ments between  the  State  welfare  department,  local  welfare  departments, 
private  agencies,  courts,  and  the  State  bureau  of  vital  statistics.  It  is 
advisable  to  allow  a  sufficient  period  of  time  before  the  act  goes  into 
effect  so  that  sound  administration  can  be  established. 
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Steps  in  Adoption  After  Filing  of  Petition 

Steps  in  the  progress  of  an  adoption  petition  from  its  initiation  until 
the  final  decree,  in  accordance  with  the  principles  and  policies  that  have 
been  discussed,  are  outlined  below: 

1.  Petition  presented  for  filing:  checked  for  inclusion  of  essential 
information  and  consents  to  adoption.  If  necessary,  returned  to 
petitioners  for  determination  of  the  parental  status. 

2.  Copy  of  petition  sent  to  State  welfare  department,  and  the 
agency,  if  any,  it  designates,  to  make  the  study. 

3.  Social  study  of  the  child  and  of  the  proposed  adoption  home  by 
the  State  welfare  department  or  an  agency  it  designates.  If  an 
authorized  child-placing  agency  placed  the  child,  the  agency  would 
have  made  its  study  of  child  and  home  before  placement. 

4.  Report  to  the  court  by  the  State  welfare  department  or  agency 
it  designates  with  recommendations  based  on  the  social  study. 

5.  Hearing  on  the  petition  after  the  prescribed  period  of  residence 
under  supervision  has  been  completed  or  waived  by  the  court. 

6.  Adoption  decree  and  notice  of  final  action  sent  to  the  petitioners, 
the  persons  consenting,  the  State  welfare  department  and  the 
State  bureau  of  vital  statistics. 
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